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How We Got Here




Who is Covered?

Employers: Employees:

Every person or business (including Every employee performing work in
nonprofits and governmental Michigan.

entities) that “employs 1 or more

\/ Y Y
ndividuals” Full-time, Part-time, and Temporary

v Salaried and Hourly

X Independent Contractors



Accrual of Earned Sick Time

1 hour of Earned Sick Time for every 30 hours worked

Salaried Employees: 40-hour work week, unless
regular schedule is less

“Hours worked” # holidays, vacation/PTO, and leaves of absence

This is the minimum accrual rate required by law.




How Much Earned Sick Time Can Employees Use?

“Small Business” Employers All Other Employers
(< 9 Employees) (= 10 Employees)
40 hours Paid Sick Time a benefit year 72 hours Paid Sick Time a benefit year

32 hours Unpaid Sick Time a benefit year*

* If Employee accrues more than 40 hours of Reminder: This is an accrual-based benefit
sick time. Employee entitled to use Paid

leave before using Unpaid leave.

Benefit Year = Any 12-month period Employer uses to calculate employee benefits

Usage Increments = 1 hour or other increment used by the Employer’s payroll system for absences or use of
other time, whichever is smaller
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Count ALL individuals receiving

W-2 wages, regardless of 18 “Small Business” Not “Small
location or status. 16 Business”

T 20 weeks

Not a Small Business if:

Employees
[
o

8

You have 10 or more -

employees on payroll for 20 A

or more workweeks in a

calendar year. 3

Status lost for rest of & & & vQ& RSN & & F
calendar year and following =

calendar year.

Are you a Small Business?




What is the Wage Rate for Earned Sick Time?

Employee's normal hourly wage or minimum wage, whichever is greater.

If an employee’s wage rate varies “depending on the work performed,” the
“normal hourly wage” is the employee’s average hourly wage in the pay
period immediately prior to the pay period in which the employee uses
paid earned sick time.

« Unclear if overtime rate is included, but probably not.



Reasons Employees Can Use Earned Sick Time

v Employee or their family member’s: “Family Member”:
« Mental or physical illness, injury, or health condition; . Immediate (child, spouse,
« Medical diagnosis, care, or treatment; “domestic partner”)

« Preventative medical care
= Extended (parent,

v’ School or daycare meetings related to child’s grandchild, grandparent)
health or disability = “Any other individual
] _ related by blood or affinity
v Absences related to domestic violence or sexual whose close association
assault with the employee is the
equivalent of a family
v' Workplace or school closure due to public health relationship.”

emergency



Employees’ Notice and Documentation Duties

Notice: Documentation:

If the need for earned sick time Employers can reasonably expect employees to
Is “foreseeable,” an employer give enough information to show that it is for an
may require advance notice, ESTA reason

not to exceed seven days.

If time off is more than three consecutive days,
an employer may require “reasonable

If it is not foreseeable, an documentation”

employer may require the

employee to give notice « Employer cannot require employee to disclose the “nature
“as soon as practicable.” of the illness”

« Similar to FMLA standard. « Employer is responsible for all out-of-pocket expenses the

employee incurs in obtaining the documentation.




Employers’ Recourse for Non-Compliance

v If an Employer believes an employee is abusing or not complying with the earned
sick time policy, the employer should document the behavior and consult counsel.

X Employers cannot refuse to allow earned sick time because of the employee fails
to provide reasonable documentation.

X An Employer’s attendance policy cannot treat earned sick time as an absence that
may lead to or result in retaliatory personnel action.
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ESTA’'s Anti-Retaliation Provision

ESTA contains a very employee-friendly anti-retaliation provision:

“An employer shall not take retaliatory personnel action or discriminate against an
employee because the employee has exercised a right protected under [ESTA],” including
“the right to use earned sick time pursuant to [ESTA].”

There is a rebuttable presumption of unlawful retaliation if employer takes an adverse action
against employee within 90 days of:

Filing a complaint or administrative complaint
Cooperating with a Department investigation
Opposing any policy, practice, or act the employee in good faith believes is prohibited by ESTA

Informing any person of their ESTA rights or of the employer’s alleged ESTA violation




Integrating Earned Sick Time with Existing PTO

Employers can use their existing PTO Policy to comply with ESTA, BUT ONLY IF:
1. It provides the minimum amount of time off required by ESTA (40/72 hours)
2. Time off accrues at the ESTA rate (1 hr/30 hrs worked)
3. It allows time off for the same purposes and under the same conditions as ESTA

« (Notice, Documentation, Usage Increments, Wage Rate, Etc.)
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Carrying Over & Frontloading

Carry Over: Frontloading:
Employers are required to carryover all unused Employers are allowed to
earned sick time at the end of the benefit year. frontload earned sick time.
Employers are not required to allow employees But Employer must continue
to use more than annual allowed maximum time to track accrual and usage.

(paid or unpaid) in a benefit year.
Employer may claw back

Employers not required to pay out unused earned used, but unaccrued, time
sick time at separation or end of benefit year.* (restrictions apply)

* Beware: If Employer agrees, by policy or contract, to pay out accrued benefits at time of
separation, accrued earned sick time payable under Wages & Fringe Benefits Act.
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Current Employees

Begin accruing on 2/21/25

Can use it as it becomes available

New Hires

Begin accruing on hire date

90-day waiting period permissible
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When is Earned Sick Time Available?




Additional Requirements for Employers

Recordkeeping: Written Notice: ESTA Poster:
Employers must retain records Employers must provide employees Employers must post in a
documenting the hours written notice of their ESTA rights on cullsplEloLE place a poster of
worked and earned sick time  hire date or on Feb. 21, 2025, ESTA rights:
taken by employees for 3 whichever is later. The letter must B e
contain: .
years. “““:”"‘ ““"’“*:'““ T
v" the amount of earned sick time
BEWARE: If Employer does required to be provided and the
not maintain adequate terms under which it can be used

records, there is a
presumption that the employer

v the employer’s benefit year

has violated the act, which v ESTA’s civil rights protections S o ——
can be rebutted only by clear : o e

Sample letter available ' P
and convincing evidence p . N ————— A —
S
.
I ———
;
L S
e
e b S s 2
(v) t, which shall Filing a claim Is neither
=

o preciss T, see PUDIC ACt 338 01 2015, 25 amended




Remedies & Enforcement

Remedies:

Employees may file a civil action or an administrative
complaint for up to 3 years after an alleged violation or

t

he employee knew of the alleged violation, whichever is

later.

Employers can be ordered to:

Pay employee for used earned sick leave and back pay
Reestablish benefits employee would have earned

Rehire or reinstate employee, in the case of
termination

Pay double damages, court costs, and/or attorney fees

Pay $1,000 civil fine

Enforcement:

Department of Labor shall investigate all
complaints of ESTA violations.

Department is empowered to grant
employees “all appropriate relief,” including
reinstatement

If Department finds “reasonable cause” and
employer does not voluntarily comply,
Department shall bring civil action on
behalf of employee and may sue on behalf
of all affected employees.




The ESTA & CBAS

Collective bargaining agreements with sick-time provisions in place on
Feb. 21, 2025, control until it their stated expiration date or a new CBA is
ratified, whichever is earlier.

« ESTA explicitly rejects the Status Quo Doctrine.

According to Department guidance, if a collective bargaining agreement
does not address sick leave, ESTA applies beginning on Feb. 21, 2025.

Reminder: ESTA provides the floor. Parties to a CBA, just like employers
in non-union workplaces, can agree to provide more generous sick leave
benefits.



The ESTA & FMLA

As with other leave benefits, earned sick time may run concurrently with

leave approved under the Family Medical Leave Act, provided that the
leave meets the requirements of FMLA.

If earned sick time is being used, the ESTA requirements on advance
notice, unforeseeable leave, documentation, etc. still apply.



UPDATE POLICIES ENSURE COMPLIANCE

Current Leave Policy « Confirm HRIS/payroll
Attendance Policy system capabilities
Discipline Policy « Ensure hours work and
Benefit year and payout time taken are tracked
ESTA Notice for ALL employees

Review any CBA(s) « 3-year retention policy

COMMUNICATE

 Provide notice to
employees

« Educate employees &
managers

 Coordinate with other
stakeholders

Next Steps for Employers
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